


Frasdom Ik not worth taving I it dos not
comots freedom 16 o I pagses my
comprehemion hew hurman beings, be thoy
vt ¥0 exporiencod and abie, can dedght in
gepriving other Mimen beirgs of - thit

preciolis rght.

Mahacma Gandinl




PRESIDENT
REPUBLIC OF INDIA

| am pleased to know that the Central Vigilance Commission Is observing Viglance
Awareness Week on the theme of "Transparency in Public Procurement” from 29" Ocrober
to 3" Novemnber, 201 2.

It is the duty of svery person to strive to make society free from corruption. Transparency,
taimess, accountability and prebity are essential for functioning of public organisations.
Officials should act with integrity and adopt ethical values in their day-to-day Tunctloning

| extend my greetings to everyone and wish a very successful Vigilance Awarenass Week,
2012, Let usall join hands together and take a pledge for creating a corruption free India.

T —ps

(Pranab Mulcherjes)
Mew Dealhi
October 16,2012




A Major global player in power secor, prowiding quality, affordable and sntsinsbie power with
commitment to enviromment, ecology and sockl values

Create work ethos of growth through profestionalismand achievernant of excellence.

* To, plan, promate, develop hydro as well 3 other energy resources from concept to
commissioning and operate power stations to meet the growing energy demand, ensuring
environment and ecological balance. contributing to mational prosperity.

» To accept corporate socil responsibiity (CSR), including Rehabilitation and  Resetrlement of |
Project Affacted Persans (PAF) with humane face.

* To meet the challenges ol dyramically transforming business envirenment und setting global |
benchimarks.

*  Tobulld sustainable and valie based relationship with smakeholders for mutual berefit and growth

* To achieve performance excaflence by Inspiring & dedicated workforce in an environment of
organizational learning and matual trost
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VICE-PRESIDENT OF INDIA

MESSAGE E

| mm happy to Know that the Vigilance Awargnsss Week b belng obssrved from
Qctober 29 - November 3, 2012 on the thema "Transparency in Public Procurement”,

Eradicabon of Corruption from our tociety, especially in public life, remains a primary abjective for
the nation. By raising avwareness, smongst all stakehalders on the adverse affects of corrupnion, we
will be batoar prepared to build a national consensus on combating and sliminating this scourge.

Lt us take a pledge on this cccasion to work towards making Indla a country free of corruption.
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| welsh the event sl suecess.

Mew Drelhi
Septamnber 27,2012
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Yigitance Awareness Weel 29" October to 3" November, 2012

Cenmral Yigitance Commission has been striving to promate transparency and integrity in various
Cantral government offices and public sector organizations. Observance of Vigilance Awareness
Week evary year s an effective outreach measure for inclusive participation of dtizen snd
stakeholders. The Commission expects all public officials to work with utmest sincermy and integnty
This dermands consistency between core values of integrity and public actions. It alie requires moral
courage 10 act on these values even if doing so requires sacrifice. Public officials need to act without
fear or favour.

The thame for this year's Vighance Awnareness Week s Transparency in Public Procurement”. Public
procurement encompasses procurement of goods, works and sarvices by all public erganizations.
Public Procurement i an activity vulnerable to corruption. While lack of vansparency and violkation of
lald down procedures nesds to be curbed. steps are aiso required to ensure fair competition and
objectivity n selection assuring value for money. Therelore, the Commussion’s effort is to emphasize
transparency, accountablfity and probity in public procurement .

The Commission expects that the public authorities will undertabe & review of thelr public
procurement policies’ mathods and introduce systerm changes. The Commiission emphasizes thess
authorities 1o act Us enabler for leveraging of tochnology and make substantial measurable progress in
this regard in the coming days

Let us afl take a phedge 1o unite in the fight against corruption
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(R. Sri Kumar) {J. M. Garg)
Vigilinee Commissioner Vigilance Commissioner
T
(Pradeep Kumar) |

Contral Vigiance Commissionar
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Chairman & Managing Director

FOREWORD

On the occasion of Vighance Awarsness Week to be celebrated from 1%t October to 3rd November
2012, the Vigllance Departrvent is releasing thind edition of booklet *Chetna®, Apart  from articies,
poerms, CVC  oroulars  the booklet also contains “case studies”  highlighong various  systemic
Iimprovermmnts  suggested by the Vigllance Department  based on Vigilance lrwestigations. |
congratulate Vigilance Department of THDCIL for releasing the booklet on the occasion of Vigllance
Week-2012, lam sure that this booklet will be useful for the officers at all levels of the Corporation

THDC has come owu with ethics policy. It is expecred that each employees would adher ta the
prineiples and values enshrined n the sthics policy. 11 this habit is inculeated, each employes would act
as a Vigilante in his own right. In such a situation the role of Vigilance function, a3 a deterrent would
become minimal. 1ts role becomes prevéentive. predictive and proactive
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(R.5.T.Sai)
Date:22.10.2012
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Theme of this year's Vigllance Awarenass Week s "Transparency in Public Procurement™. THOCIL
marmgernent bas made all efforts to ensure that there are free, far & transparent "Public
Procuremant” systarns. E-tendering has bean introduced. e-paymaents are being made, Integrity Pact
has been adopted & there dra lurther steps being taken In this regard. However, ensuring corruption
free "Public Procurement” systems reguira eflorts acall lovels.

In managing contracts often it s unwillingness of executives 1o mke timsly decislons which s proving
to be ecunter productive more thin anything else. Sometimes the decigions are not taken apparently
dus 1o the unnecessary concerns refating 1o Vigilance investigations. Such indedisions trigger cham
reaction of subisaquent indecisions/imregularities leatling to Viglance cases. Under any given see of
circumstances various sahitions & deciioms are possible. Exscutives are expected to deal with such
sinutions by beinging all relévant facts on record  Inchuding, prevalent drcumstances at material tima
& recerding reasons for arriving at decision

Vigilancs advices primarily aimed towards “Systemie comeetion”, All correspondence mude by
Vigilance are not necessarlly aimed at punitive actioh Thete need not be reacted upon with a
defensive mindset rather such lssues need to be contemplated upen to build better & efficient
systams. Gaps & lack of communication beowean officials of field & policy sections alto need to bo
eliminated for improvemants in axistng systems.

Vigilance bulletin "Chetna” third edition i being published primarily to create awareness about
preventive, proactive & predictive vigilance functioning. Vigitance as an "Alien Force” can not help m
growth towards cormuption free organisation. Vighance will have to be accepred a5 an intrinsic
functibnary & part of team. Let us all join hands to work as a tezm to bulld corruption froe
THDC Inclia Limised,

(Himansu Badoni)
Chief Vigiince Officer

Datad = 21,10.2042
Place : Dohradin
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This bialletin is purely for the parpose of previding guidelines and is intended for official use only and
shouild not be quated ot autharity in any official reference or produced in o Court. A reference. whenever
necessary, should slways be made to the orfginal arders on the subject. Views expressed in articles and
poems are of the individials

Any inadvertent mistake may please be excused,




Brief history of some of the cases investigated by Vigilancs in the past 18 baing grven here. This will give
Iisighit ints the type of regularities that have bean noticed in tha past by Vigilanee Sudy of these
cases s expected (o be useful lor officials in their day to day working and will guide them not to repear
such irregularities in their working. Last year some ollicials wanted Vigilance to highlight the good
works dons by officials. An attempt has been made in this regard also.
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L Mathodology adopted for working eut estimated rates lor payments being made to
M/S UPRNM by Rishilesh unit was examined by Vigiance for the works awarded o

MIS UPRNM on deposit terms by THDCIL. Seversl issues of import emerged which were
brought 1 kind notice of all concerned for mkmg sutable corrective action,

r Estimated rates were being worked out based on DSR rates. Rates of DSR are inclusive of
contractor's profit and overhead charges. THDCIL |5 paying M5 UPRNN an additonal
amount of 12.5% above it after a rebate of 5%. As per item no.1.0 of agenda itam presented
te BOD in 1227 BOD meeting. 12.5% includes administratve charges and profic margin. It
was learm thar different sysceens for working out rates are being followed by different unite
Other units are also working oot estmated rates afeer adding cverheads/contractor’s profir.
Thus corparation 5 & routing i paying 7.5 above expected rates ac 3 result of competitive
bidding 2s per CPWD rates.

3 Mo system practice of verification of spme tems based on currant Market Fates wis baing
followed by THDCIL. Even in organisations which wss DSR for estimated rates the rates are
wross checked for 90% of ttema with market rates. Whole estimation mathedology being
sdopted by THOCIL in working our rates for M/S LPRNMN was based on wrang basic
assumptions of saimation,

4. One such mem of anodized paneling st Rishiliesh was an oys opener ltem for which it was

agreed to pay approximately £ 1% bakhs 2 per MOU to M/SUPRNM, eventially a deduction of
approx T 8 akha was rrade aftor warking out rates haved on Crrrent mariket rutes

5. There appeared to be a problem with systems of esumation being followed which ws
required to be streamiined and sandardmed  Correct systems of estimation noeds o b
followed ensuring dus recoveries from M/S UFRMNN

[ Palicy of mward of works to UPRMNM on deposit tarms needed review. Over a period of tme
this had established as a practice. Az a marter of reutine THOCTIL 15 expected to loliow fres,
fair znd transparent process.of comperitive bidding:

7 A eomumitten fo examine the case has been set up by rmanagement. Report is swaited

Case study-1

| Investigations were conducted on award of work of Chemical grouting In Gate Shalt for
arresting leakages I Gave Shaft of ILO.

r) There was inordinate dalay i planning of work spparently of significance from salety as wall
s financial coniderations. |t has been observed that total tme taken by Design Department
and OMS departmant for finalizing the scheme was about 3 | momths. Even whila finafizing the
scheme no final view on type of products to be used for grouting and systoms of tendsring wat

R &




£ Initlally, Open tenders were Invited for trialy by processing cas= in a complicated manner
Produce was seloctad based on orall conducted and trial was condutted only for one product
based on rates quoted for totai trial cost. Brand of this product was flnalized and
subsequantly fresh open tenders were invited for work with this brand name mentoned zs
anly sccaptable product for grouting, This was viewed 25 againet the norms of transparency
and NIT was cancsiled on the objection of mentianing the single brand by parthes & Vigilanes.

4, Adoption ol wrong methodology for finalizing tender also resilted in wastage of lot el time.

5, The: process of initlal seliction of preduct 1o be used for grouting was faulty. Selection af firm
to perform grouting should either hive been awarded as = turnkey work o firm to perfarm
work at site should have been completely segregated by deciding product to be used
separatety. It was kept partly mixed resufting in confusion m finafizing the case.

b, Eventuslly by adopting transparent process of open tendernng rates came down by 27.59%
compared (o estimated cost, which supports the Vigilance contention of adopung fres, fair
and ranaparent systems.

L Total estpentditirs likaly to be incurred to complete the scope of works orginally envisaged
was approximataly Rs | 40 00,000/ which was abour 50% ol awarded value. Such savings In
hiddai works in lydro projects are rare. This was achieved through regular inspectons
and watchful & prompt working of team of executives. Eventually, estimate of work in
quanoty and rates proved to ba inflated,

8 It was aiso noted tha: ot the same locaton about 5-7 years back cervont pressure grouting was
done resulting in comsumption of aboot 50,000 bags of cement. 5ol within year of
canstruction hesvy seepage wis noted from ILO which required grouting again. Such
nstances pur doubts about the guality of works performed earlier but ciuses can not be
ascertained at a laterdate with certainty. Therefore for such hidden worla there appeaired
naed of srict menitering on real ime basis, Accordingly vigilance sugpesnted record keeping
and updation of recards on real bme basis, Managemeont also lssued Draft “Grouttng rrmmual”
which will herkp further in amsuring good quality with sirice meniosring systens.

9. The defact llabllity peried was kept 21 routine one yesr even for activity like groutiing belng
used lor prevention of leakage. Vigilenes i of the view that for sueh works wher efficacy can
anly ba judged with passage of time systems of longer dalect labélity period need o be
thought of for better checks on contractor's works quality:

Case study-3

L Vigliance Department. THDCIL earried out the intensive exarmination of ane of the wark
costmg T 4,65 crores. The esomared cost of work was 4.35 crores. The work was awarded
an 6,77% higher than estmated rate on the grounds of urgency.

2 The date of start of work was 15,02.2010. After writing several letters to the contractor and
afrer repestad imstructicns, the contractor startad the work st site on 03,04 2010, Howeves,
the actual work of concrete placement at site strtod by the contracter in the manth of
June 2010. The contractar continued the work up to 07082010 and after 4 months total cost




of sxecutad work was T 51.79,542.00 which wat only | |,§3% of the toml swarded valus
However, the time period for completion of the subject wark was teven months from the
date ol starti.e. 15.02.2010.

Contractor mentioned that due to prevailing force majeurs conditons heavy monsoan arnd
contimuous runmng of all four turtires work could not be complated, Contractor requedtod
THOC to allow them to demobiiize thesr machinery and manpowaer, howsver, sssured that a5
s00n 24 the site conditions Improve for restarting the work after menseen all machinery and
manpower will be remobilized. They alto requested far reschaduling the time period for
completion ol wotk.

AMier mansson axecution departrnent Intimated to Contractor 10 immediately restart the
work mantioning as the work was required to be completed well before impoundment of
dowmstream reservoir which was reschedule in the month of December 2010, Na respanie
wat received from contractorand contractor was again requested to restart the work within
07 days from the date of the letter, otherwise the work shall be carried out by the
Corporation at his risk and cost. No correspondence has been made with eariier contractor
after 7 days notice. |etters sent to contractor at crucial siages of notice were never recened
by contractor a5 thess were perhaps not dispatched. Contractor represanted later regarding
non receipt of these crucial letters.

bt was declded by profect to sxecuts the wark on tep priory through other agency already
mobilized 3 site on tame rstes & on same térms and conditions of the Agresment
Subsequantly, lirm shio gave consent to execute the balance work at the same rate o
swarded sarlior contractor on same terms and Congdimens, Contractor who was daing the
work was not called for final measurements before starong work by another contractor,
Letwer of Award was isued 1o new firm by CEMM department. Subsequently, Agreement
wins signed on 28.02.201 | The 2nd contractor started the work b site without signing the
Wmdmhmhmunﬂﬂnﬁ{mmmmmmn
slang with other lormalities was completod after § month and B days. During the said period
thérn wa No agresment in existence.

Open tendering was not ollowed for getting tha hatance work dona The Balance work was
awarded to Contractor at risk and cost of earfier contractor, No Contractual and legal sction
as per the terms of contract condtions againat earfier contractar was taken by the officials of
axecition department at the tme of awarding the work to other contractor. The contract
with original contractor was neither formally terminated nor his Bank Guarantee wis
forfeited befare asking other Contractor to de the work. The terms & conditions. of
agreement with new contractor were also not kepr dentical

The case was published in Chetna magazine last year afso, Project was requestad repeatedly
1o take decision on mater of action against contractar who was at fault 35 per terms and
conditions of contract. Still no firal decision on the matter has been takan by project for past
meee than 22 manths.

The case Indicstes confurion & lack of declsion reaking in contract managemsnt.




Case Study-4

Intendive maminaton wes carried out by Vigiance department for the work of Epoxy
treatrrent for saepage In Dam Body. The epoxy treatmant was performed to prevent leakage
through the junctions at the upstream face of dam

The work of epoxy treacment was not envisaged earlier and subseguently it was fel
necessary by D&E department and Technical Advisory Committee (TAC), Since thers wa no
specific itern available in BOQ) 1o executs the same, hence this work was treatéd as an extra
Item of wark.

The work was awardad in year 2002 and perhaps at that stage issue of seepage  through lift
joints was not examined/delberated i detail, butnow the studies and expenence both
sreavillsble therelprefuture contracts should  Incorporate such: solutions in thelr 1ender
schadule after working out technical solutions in advance to ensure complete transparency
oven inissues lika product selection etc.

For future projects if file joints ote of dam body are envisaged to be treated for sespape
prevention, then there appears need for specifying scteptance ortera for treated jomts (in
serms of accepeed quantified limits of seepage after trestmant or through other appropriate
maini]. For hydro projects where quality of work can be better judged during initial
operation penod of 3-4 years (Instwead of present prevalent practice of ona year), provision of
lorger mintenance period may be examined to ke comractor more accountable for
quuiity

Case Study-5

i,

Vighance Departrnent inspected a werk of concrete road at & project site. On perusal of
drawings issued by design departmaent. it has been observed that M30 grade concrete has
been menponed in the drawing,

The Contract Agresment provided for black top road, Concrete road was being lud with
.30 Grade of concrete inentire thickness with no sub-base /base course, INcraating cost
of construction unrexsonably,

Thare appeared lack of coordination between design & execution witgs resulting i over sale
destpn of pavernent with M-30 grade of cancrete rasulting In unneosssary expenses. Designal
pavernant was later changed for balance road work

Road for similar purpose at identical location in adjacent project was constructed with M- 15
Grade. Ay that stage design department found M-15 Grade road to be sfe for similar
purposes. |t wat noted by Vigitance ut that time that the high rates for concrete road work
were takan based on wrong comparison with existing BOQ terms: On interveantion of
Vighance much less rates lor road work with M 15 grade of concrete were eventually decided
& deductions wera made from contractor,

It was observed that M30 grade concrete was used considaring the Technical Provisions of
Indian Road Congress (IRC) codes.

Vigllanea is of the view that there should be standsrdimrion in deciding grade of Controte for
the spme purposs




Case Study-&

¥ During the iirvestigations of an old recrultment case It was observed that one candidate wax
recruited in THDC despite the fct that he was ineligible for the post as per reguiraments
published in advertisemeant. Similar relaxation w.rt expenence was exended 1o ol four
departmental candidates. though o specific sxemption was sought freer any authority for
any of such candidates who did not satisfy the eligibility requirements.

r X Age relaxation was extended to ane of the candidates (on the protext of being departmental/
depuitationist) who wis overage as per advertised conditions (his age was 42 years whereas
max age for the post was advertised as 35 years) without seeking any specific approval.

Case study-7

1. Employment on compassionate ground was provided to dependents of two deceased :
employees by creating special vacancies for them & vielating the first cum first served
principhe a5 well a5 existing policy applicable at that time, when they wars nat eligible for any
pricrity ahead of many others. Cases of many other dapandents were not even processed for
consideration of competant authority for sppointment on compassionate grounds.

1 This resudfed i long drawn court case initared by widow of onn of the deceased employee &
embarrassment to corporatian,

Case study-8

I Imvestigarions were conducted an vITIOUS aspects in recrultment process from the stage of
calling candidates for interviéw oowards in conpection with & recrutment conducted in
THDCIL.

F 3 The number of cendidates 1o be considared for interview/GD was five times the number of
vacancy. As the vacancies were published category (GenSC/ST/OEC) & sream wise,
thersfore the sligible candidates five times the sumber of the vazancy were expected to be
called] for each categary under sach stream. Eligible candidares to be calied for interview for
Ganeral Category vacancies {based on  merit list of General & thoss ressrved category
candidate who had not availed reservation) were expectod to be worked out first followed by
those to ba called for reserved categories (OBCSC/ST candidamms) Correct & unilorm
systams ware not adopted for calling candidates for Interview & eligibllity for the General
category was not ensured at this stage. This resuited in less than five omes the sligible
candidates being called in same cases & more than five timen the eligible candidates being
called in some other cases

3, In medt of the cases where more candidates were cilled the rmatter had remained
Inconsequential as extra candidates called were not recruited eventually. But in cases where
lesser candidates were called there had been loss of opportunity to about 2| candidares. All
other eandidares for whom there was loss of opportunity secured less marks in written test
compared to eventually recruited candidates except one candidare.

4 One candidate was evennually selected as Gen candidate while another candidate was not
interviewad despite securing more marks than her in written test. Recruited candidate was
placed =t second pesition in pane! of general category even when she was not called for

m ~i'




interview a6 3 general category candidite. She wai evemuslly offered appointment as
Candidante of another candidate: who wa selected on recommendations of selaction
committee was later on cancelled,

Cancellatson of candidature of the sbove mentioned candidate was also referred to
management with recommandations for mking coniidered ww on her reprosentation
Vigiiance rafrained from commanting upan pridence of decision of competent autharity
regarding cancellation of candidature of the candidate a3 matter was in grey srea of decision
making.

Policy approved |ndicated ED/General Manager/Head of the Division concermed as =
member of selection committes, but the HODSs vere not made part of it

Mattar is under mvestigations’ deliberations




Vigilanee orgarnization of THDCIL is committed in shifting priority from punitive and prevantive
vigllance to proactive and predictive vigilance management. Issiies of systemic cormmections are being
ralzed and intimated to concerned officials lor twhking suitable action, a5 and when noted during
Vigilance Investigations at vartous stages. Some of the wsues ramed by wigilance for systenuc
correctons in recent past are detalled here for information of all concerned. Study of these will help
officials in appreciating the real concernt ol vigilinge and will hefp in brimging out transparent, efficent
and ethical systems of working. The systemn improvements have been supgested keeping I view the
Vigiance aspects, interests of corporation. norms of transparency and sxecutive luncdoning. There it
always scope for lurther mprovement, tharefore, comments suggastisng and difforence of opmian if
any may ba freely communicated vo Vigiance office.




SYS IMP CASE-| System improvements regarding systam for checking “vitlation in
worls contracts” lssued vide Letter No. THDC! VIG/ Sys. Imp (82)/
190 dated 31.03.2012.

Vitiation s aid to hive happened when “inter se” position of bidders changes during execution of
work due to variation in quantities. Vitiation i a commaon problem ancountered In works contracts
which needs to be grven dus cognizance during the execution stage. Letter for Systemic corrections in
this regard was lssued bringing out issues of concarn,

Lots of variations sre sanctianed |n various contracts dus t0 various reasors during execution. Such
variations may ariss becauss of the tendancy of contractor to exectute mors quantities of profitable
items and tess quantity of non profitable iterms, which needs 1o be checked and curbed. Becauses of
these variations inter-se position of contractors who have made bids for the tander i ikely to change
during sxecution. There s need for checking the changed inter-3e position of various bidders as a
result of variation at intermediate stages aswel| a3 at the time of conclusion of contract agresment to
check il there is any “Vitaton”

Managemant has nominated & three member committes to look mto this aspect of contract
rAnagenmaent.

SYS IMP CASE-2 System improvements related  with promotions of supervisors.

Issued vide Letter No. THDCVIG/ENQ(141)/310 dated 17.05.2012
lssue regarding prameatien of Supervisors from 5.4 to E- | was examined by Vigilance. Following isues
ware brought out for nacessary systemic corrections:

| P&A Depsrtrmant 25 a matter of practice has been follawing the system of relaxing the
qualifying marks. This apparently s baing dope every year to fill up all viacancies because of
administrative requirements and to avold representations from Associationy’ unions. By
relaxing the criteria either THDCIL i sccapting that the standard of examination wis too
tough or the poor quality officials are getting promotion. As this relaxation iz baing provided
overy yoar but no review of reasons for fallure of large number of employess to qualify has
been examined. Requirements of THDC India Limited need to be examined along with
syster ol examination to ensure that the desired as well a3 competent candidates are
available for promonon; Strengrthemng of training systems needs to be looked into. Question
barks may alia be rmade svailabhe on intranet

p 2 As THOCIL & reladng crtera every year for such promotions, it appears reatenable 1o
medily policy ttsell and oo clarify in notification stage itself that in case of non avadlability of
sultable candidates desired number of candidates may be selectad purely based on man i
prepared balow cut off marks also, It was requested 1o process suitable policy modifications
intimating BOD about systems followed in pase.

3 Departmental promotional exams, recruitments stc, also need 1o be treated ke public
procurement cases & there should preferably not be any modifications: after issue of
notifications.

4. P&A department i3 seeking relnation for candidares whe are undergomg deparoment
sponsored diploma cases every year. This aspect may alio be placed on website and sitlection
process (or department spemored candidates also needs to be made ransparent.

=



5. Camplainant sought soma informatien under RT] regarding marks of candidates and when
the same was not furnished he made & complaint 1o viglance with some allegavons having
vigilance angle. Vigiance is of the view that there was nothing secret in marks abtined by
various candidates. Marks obtained, question paperand model answer kiyy etc are the things
which department should have suo-moto disclosed throogh website a3 provided for under
RT1 ace. All reaxations granted w.rt to qualifications and qualifying marls should alse have
been published on intranet lor Information,

6. Exarm were being conducted by Institute of NTPC P&A department of THDCIL was
requested to ensut'e that expected transparency norma w.r.t promotiomnil exams are adhered
to. e.g. Coding of answer sheets 3o that the name of the date is not known to evaluating

official. This will be separately dealt by Vigitance with P&A department for promotional
exarms and recriitments

S5YSIMP CASE-3 System  Improvement Regarding Arbitration awards against
THDCIL issued vide Letter Mo.THDC/YIG/Misc (23 1463 daved i
19.03.20132.
Inarbitration swards against the Corporation, THDCIL hasto pay interest after the date of
wward of arbitration on the component of award which s finally granted to contractor either
by acceptance of award by THDCIL directly or 252 result of subsequent judiclal procesdings.
b5 VWhile the view on arbitrution award is to be taken by the Compaetent Authority based on the
mierits of the case after due deliberations, but at the same time final decision on the zward
reerds to ba taken in minimom possible tme, as time taken in decsion making has financial
implications for THDCIL, For an sward of about T 500 e, ane day Intorest component i
abaut ¥ 25 |skhs with simple interest rate of | 896 per annum. Thus there appears need al &
vimaframe for taking final view oo the award with responsibility lor sach one involved In
processing and deciding the issue,
3 In cases, when it s decided to contest the award n court of law, speedy disposal nesds to be |
maonitored by concorned authorities far which suitable review and manitaring system should
be in place. Mo defays on part of THDCIL employees, consultants, logal advisors, o< are
acceptable and tmeframe far activities neads to ba dalined |
4, Sexmetimes comractor has & tendency 10 unnecessarfly postpone the procesdings.  In such
cases Vigitance i of the view thar the pestponament whenaver is due to faule of contractor
should be with reliel on interest component on eventual award value This ssue may be
axaminged with legal opinion far sultable impltamentation in practics,
5. With reference to para-4 above, possibility ol sesking stay on Imeress component while
chalianging award in initial stage In court of law till the pendancy of case in court of law muy be
anather option. Management was requésted to examine fssue based on merits.
SYSIMP CASE-4 System improvement regarding Assessment of reasonability of rates
Bafore procurament af items issued vide Letter No. THDC/ Sys.limp
(82)/705 dated 09.11,2011.

I Vigllance sxamined one of the cases of procurement of dumaged parts of Electro Mechanical
units after fiood. Executives had done enough exercise to axsess reasonability of rates for

(1} |




sorme of the parts to be procured from OEM by examining provious supply rates from BHEL
but the details of the same wiere not made part of proceedings of Committes who prepared

rate for approval ol mward of work. Accepting authority also did not ask for commenis of the
cormrittes on reasanabllity of rates.

2 Reasonability of rates 4 of utmiost importance spacifically for tanders being swarded on single
render basis. Such lapses result In unnecessary queries being generated by Vigilance from
executives who feel harassed at times due to Vigitanca queries being made.

3. it was requested that officials may be suitably guided and asked to specifically discuss
reasonability of rates insward proceedings of all tenders

SYSIMP CASE-5 Systemic correction on Fixing of time limit for signing Contract
ty issued vide letter no. THDOVIG/Sys. Imp.(82)/668
dated 15.10.201 1
Time being maken In signing of contract agreements was examined for a projoct fiald unit by Vigilance,
It was observed that Contractors were expected to sign the agreement within |5 days of issue of
LOA, after deposiong requisite porformance guarantes/securty money 2% per General conditions of
Contrace (GCC) published to prospective bidders, Same was being communicated to successiul
bidder through LOA. However, In 929 of the cases, Contract Agreements were signed after I
menths, indicating lack of discipline being maintaimed m this regard. Following was suggested to
streamline system, bring transparency and reduce complaints
| Presantly no clause having provision of levying penalty on commactor for late sibmission of
parformanca/security money and late signing of Agreamant s published to prospective
bidders through GCC. There is need for a clause of GUC to penalize comractor in casaof his
fallure in depesiting his performuance guarantee/securmy money after sue of LOA. With
presantly used clause executives have only option of termination which appears to be harsh
for use & not expected 1o terve the interests of corporation and i3 perhaps not being used
because of these reasons. Suitable modification in relevant clause of GCC with provision of
nomiml deductions 1o penalize contractar for deliay rray be thought of.

2 Apart from contractor, officials responsible for prepanng/signing agroement thould be made
asccoummable for appropriately making corrmpondence with contractor In this regard to
emure timely submission of security and signing of Contract Agreement.

k) tn addition, cluise related with Liquidated damages in GCC neods a relook as the clause being
used at present appears too harsh and ts implemantanion i likaly to indicate end of contract
rather than complesion of worle Prasent clause has provision ol up o 109% of value of
contract In cate of fallure which can ba achieved in o period of dalay of as low as 10 weeks.
Past experience shows that though such harsh clauses exist but works contracts are rarely
being executed within orginal stipulated tme schedule, From better contract mamgement
point of view there is need for having pragmatic clause for LD with provisions of time
sxtonsion with token penalry, This issue may be debated upon amongst THDCIL
officials before arriving at solutions.




ARTICLE'/POEMS SUBMITTED BY THE EMPLOYEES
OF THE CORPORATION & OTHERS



M psitatest darmages |n cantracts - Spme hmdammral apres

Dielay b5 a common festurs in exection of construction contracts. Government contracts ivarably
incorporate soma provision for handling thit zspect. Such provisions tend to make contractor liable to
pay liquidated damagea (LD) for delsy sttribotable o him. Lisually 8 formida is included in tender
documents lor calculating the amount of liguid damages based on gquantum of delay. In povarnment
contracts, an epper limit & wsally put on the quantum of such demages recoverable from the
contractors. These provisions sim 1o serve rwo functions (] to have s deterrant offect on contractor
and to make him work diligently a3 per contract schedule; and |i) to recover monetary lossss suffered
by the employer for dekiy attributable to the contractor. Howaver It is utmost necessary thar the
contract provisons and actual acton for recovening liquidated damages from the contractor are in
tunewith the law of the fand.

The ralevant liws relating o lability 1o pay dimages for breach of coptract are primarily covered In
saction 55, 73 and 74 of tha Indian comract Act (ICA), Before a diveussion on these |aws i attempted,
it &5 necessary to distinguish liguidated damages from non-Uguidated damages. The term Liguidaced
damaged refers to pre-sstimated damages or 5 $m named in the contract 25 damages. a3 distincr from
ron-liquidated damages which are not pre-specified in the comract and sre ascertained in each case
upon happening of the event comidered as the breach of contract. This Liguidited damage is a pre-
agreed sum of money payable s darmage by the party who breaches the contract o the garty who
sulfered such damage a1 & comequence of such breach. Section 74 deals with liquidated dsmages
whila section 73 (discussed In the last para of this article) deals with non-liguidated damages. Sectlan
55 deats with effect of failure 1o perform contractual obligatson, notice requirement and extensson of

amefor performance,
Section 74

Sectran 74 fys down that tha party who bresched the contract iy llable to pay to the other party,
reasonable compansation, not exceeding tha sum ramad m the contract (iquidated damage or
penalty) lor such breach, whether or not actual damags o loss b proved to have been caused thareby.
This section preats liguidated demages/penalty amount mentioned |n the contract to be the upper imiy
of compensation payable In case of breach. Thus it restricts compaeisation amount to a reasonable
figure only notwithstanding the lngher amount which may be mentioned m the contract. An ordinary
reading of this section, owing to the fact that it contairs the phrase “whether ar not acoual damage or
loss ls proved to have been caused by the breach”, gives an impresslon that actual loss or damages are
not required 1o be proved by suffering party in order ro be eligible to receive reasorable
compensation (rom the breaching party. But this is not true. The section. as Intarpreted In some
landmark court dectslons, does not obwiate the need of prool of damages completaly. The courts do
not treat as justified the award of compensation, when in consequence of the bireach, no legal injury at
Althas resubied. The sward of compensaticn In such a case ks held unreasonable/penal i nature and not
upheld by courts. Therefore the phrase “whether or not actual damage or loss is proved to have bean
caused by the breach” used in section 74 should not be given excessive weight by employarfliis
enginear as this tarm has beon qualified by courts in varrous rulings restrictng it scope and intone




Therelore it is enjoinad upon the gevernment enginesrs and authorities deciding to impose bguidated
darmages on the contracter to put on record the detalls of loss or damages suffered due to delay
attributable o the contractor along with the evidences of such loss/damage. Otherwne, the
compensation may net be upheld reasonable and may not be sustained by the court

Another impantant pone m this law 15 to distinguish compensation from penalty. Compensation i
meant to put the sufferer in the same position as be had been if there was no breach of the contract by
the other party Campensation |8 not meant to rmake profit (or unjust enrichment) out of the taule of
the other party, On the other hand, Penalty is meant to act as deterrent and can be a figure in
terrorem much higher than the actual damage.  In order to make sure that the liguidated damages
muntioned in the contract do not take the form of peaalty, it s regquired that they are the reasonable
sums. The purpose of putting a moderate upper imit on amount of lquidated damage also serves 1o
[ulfiB this test of reasorableness so that the compenation is upheld 2s reasonable sum in b,

Section 55

Another impartant provision in the kaw of contractual damage b section 55 of the Indian comractace.
Saction 55 parmits, in case of deliy in performancs by one party, the remaining unperformed contract
tor becoma vold at tha aption of the suffering party. However this ks parmissible only whean the time i
an essence of the contract.

The question arisas then what is the essence of contract and what is ies significance. jna contract, there
are many provisions, But all provisions do not carry the same waight. Soma stpulations are meated as
heart and saul of the contract. These are treated as nar-compremisahle provisions without which the
contract may not be permitted 1o subskist (x the aption of sulfering party). The violanon of such
pronasions by ona party entitles ather party to repudiate/cancal/determine/declare vold the contract
altogather. Time period of performance of the comtract is mostly treated 25 one such provisian in
povernment comtracts. The other provistons (say, not 0 IMportant provisions) are nov-essential
provisions, the violation of which, entitle 3 party to recover from the defaulting party. the domages
pocurmad 1o him, as & resilt of such defauly, However viclatiaon of such provisions does not entitle g
party to fully repudiate the contract.

This section requires that in order to be eligible to recelve dumages, the party whe suffers losses due
to bresch of contract. will give notice of his intention to chiim compansation, to the party who is
responsible for causing such damage at the earfiest possible ume when such damage ks suflered or
expected to be suffered. This section aims 1o alert the breaching party and gree him an opportunity to
contain or aveid such damage. Italso affords an opportunity to breaching party 1o contest the claim of
damage lodged by the party giving such a notice. This section is based on the principle of natural
|ustice. It is therefore necessary that the notice Is timely given to contractor, pinpointing In specific
terrns, the various acts/omission on his part which caused delay anributable to him, This responsibilicy
for delay has to be imposed on the contractor in irefutable manner and should be duly supported with
sufficient svidances. |f this is not done, it s very much possible that the contractor walks away scot free
at tha end without having to pay liguidated damage.

Extention of time (EOT) s a commen feature in government contracts. When the contractor is not




able ta complete the givan sk within the scheduled completion tima. ECT is granted to him on the
basis of his reqoest or sometimes suo-moto also, Often interim EOT is given without making = firm)
decsion on the culpabliity of the contractor lor delay. In such cases. EOT msuing aofficer must
ﬂwpunuhﬂuEﬂTgrmﬂmlmﬂmldhwﬂmh:ur
« EOT granted is without prefudice to right of the Employer to recover liquiiated damages
fram the centractor in terms of relevant clause (mentioning claues) of the contract; and
* Notwithsmnding the EOT so granted, the time is and shall remain the essence of the
EOMtracL
The above stipulazions in the EOT letter are essential to protect the right of the employer vis<a-vis LD
clauses and to meet requirement of sec 55 of the Indian Contract Act. The first sub-para mentjoned
above s mandatory notice, under section 55 of ICA, of intentian of employer o recover LD. The
second para s meant to retain tme chuse of the contract as exsence of the cantract which i akio s
Wﬂﬂumummntlchmn:hmﬂhmduﬂmd that the repested
exmniione of thne for Imgpﬁiudidﬂmn the dalm ol the employer to treat time as essence of the
contract.

Section 73

Last but not the least, section 73 of the Indian Contract Act enables a party to daim damages sullered
by It 25 & result of default by the ather party evan when no such provision st in the agresmont.
These damages are geraral dampges. and not quantified as such in the contract (and are thus non-
liquidated damages} but their sufferance haa to be preved by the party clalming it. Contractors clatm
darnages from thair employers under section 73 of the contrace though such damagss (owing ta the
dafauly of the employers) are not mantioned in the contract. Such damages. however, are limited to
thase damages which naturally arise in the usual course of things from such breach; er which the
parties koow, when they made the contract, 1o be lkely o result from the breach of & Such
compensation is not 1o be given forany remate and indirect loss ar damng= surtained by resson of the
breach. Most of the fime, such damages rake the form of underutfilzed/idie tsbour, T&P and staff dua
1o deliys auriblutable 1o the employer. However in order to claim sich damages, cermaln conditions
neids to b fullilled by the comtracter like (1) Definite breach on the part of employer which caused
loss to the contractor; (i) Notce under sec 55 10 the smployer at the appropnate time about
sufferance of loss or damage: (i) Proof of suflerance of such damage and s quantury, {iil) Effiorta
imacke by the contractor 1o mitigate such kossss; and (v) Tha loss arose naturally (n the usual course of
things from such breach or the party knaw, when they made the contract. to ba likely to resuilt from
the breach of it. meaning thereby that the lossesare not iIndirect or remote.

Mirmal Goel,
Superintending Engineer, CPWD
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Circulars issued by CVC
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Circular Mo, 08/06/11
Subject: Selection and employment of Consultants.
The lssue of rale and professional liability of consultants in government contracts has been under
consideration in the Commission for quite some time, The Commission has decided that fellowing
guidelines, be kept inview whila finallsing the contracts lor angaging conultants.
I. Conflict of Interest. The consultant shall not recehve any remuneration in connection with tha
assignment except as provided in the contract. The consultant and jex affiliates shall not engage in
consulting or other activities that conflice. with the interest of the amployer under the contract.
Thi: contrace shall Include pravisions imiting future engagement of the consultant for other services
resulting from or directly related to the lrm's consulting services in accordance with following
requiremants:-
{a) The consultants shall provide professional, objective, and impartisl advice and a1 all times hold the
employer's interests paramount, without any conshderation for future work, and that in providing
advice thay aveid conflicts with other assignmants and their own Interests. Consultants shall not be
hirad for any assignment that would be m canllice with thelr prior or current obligations to ather
employers, ar that may place thevn in 2 position of being unable to carry out the assignment in the beat
interest of the employer. Without limitatien on the generality of the foregoing. consultants shall not be
hired under the crcumstances sat forth below:
(i) Canflict between consulting activities and procurement of goods, works or non-
consulting services (i.e., services other than consulting services covered by
these Guidelines) - A firm that has been engaged by the employer to provide goods,
works, of nos-consulting services for a project, or any affiftate that directly or Indirectly
controls, s controlled by, ar is under cormman contral with that firm, shall be disqualified
from providing comsulting services resulting from or directly related to those goods,
works, or non-consulting services. Conversely, a firm hired to provide consulting
~services for the preparstion or implementation of a project, or any affiliate that directly
or indirectly contraks, is controlied by, or 8 under common centrol with that firm. shall be
disqualified from subsequently providing goods, works, or services (other than
consiifting services covered by these Guldelines) resuling from or directly ralated to the
comulting services for such preparstion or implemenmtion. This provison does not




apply 1o the various firms (consulants. contractors, or suppliers) which together are
performing the Comractor's abligations under a turnkey of designand bulld comtract.

(i) Conflict among conulting assignments - Neither consultants {including thelr personnal
and sub- consultants), nor any affifiate that directly or indirectly controls, s controfled by.
or ks under common control with that firm, shall ba hired for any assignmant that, by s
rature may be In conflict with another assignment of the consultante. As an example,
comultants assisting & employer In the privatization of public assers shall nelther
purchase. nor advise purchasers of such assers. Simitarly, consul@nts hired to prepare
Tarms of Reference (TOR) for an assignment shall not be hired for the assignment in
fuEsticn,

{iH) Relatonship with Employer's stafl — Consultants (including thesr experts and other
persormel. and sub- consulants) that have a dose business or family rolationship with a
professioral staff of the Employer (or of the project implementing agency) who wre
directly or indirectly Invalved in any part of: ([} the preparation of the TOR for the
mssignment, (i) the selecuion process for the coptract, or (iil) the supervizion of such
contract may not be awsrded 3 contract, uniess the conflict stemming from this
relationship has been resolved in a manner acceptable to the Employer throughout the
selection process and the execution of the contract.

(W) A consultant shall submit anly ome proposal, ether individuslly of a5 @ jaine venture
partoer in another proposal. If @ consultant, including a joint ventura partner, submits or
participates in more than one proposal, all such proposals shall be disqualified. This does
not, howover, preclude a consulting firm to participate 25 a sub- corsulant, or an
indivichial to participate as 3 tezm member, in more than one proposal when
circurmstances justifv and if permitted by the REP

(b} Untair Compatitive Advantage - Fairness and transparency |n the selection process require that
cotsultants or their afliliates compsting for & specilic assignment do not derive a compatitive
sedvantags from having provided conaslting sarvices related w the assignment in question To that end
the Employer shall make available 1o afl the short listed consultants, together with the request for
proposals, all infoermation that would in that respect give & consultant 3 competitive advantage.

1 Professional Liability - The consultant is expected 1o canry out its assigniment with due diligence and
In accardance with prevailing standards of the profession. As the consultant’s llabllity to the Employer
will be governed by the applicable law, the contract need not deal with this matter. The clant
{purchaser) may however, prescribe other linbilides depending on the requirement in sach case
without any restriction on the Consultant's lixbilicy as per the applicable law.

The Commikssion desires that the above guidelines ba brought into the notice of all concernad.

{J. ¥inod Kumar)
_ Oifficer on Special Dury
I All Chief Vigitance Officars of Ministries / Departrrants / PSUs / Banks / Insurance Companies
[ Autonomous Organizations { Socleties [ U
All Secrataries to the Government of India.
All CEOs/ Hoads of Organizations of PSLYs / Banks [ Insurance Cormpanies etc

s




o TE(NH)201 | /Recoveries! | 44162
Cantral Vighance Cammission
Satarkss Bhawan. Block A
GPO Complex, INA,
MNew Debhi — 110 023,
Dated the |2th Septamber 201 |
Circular no No. 11/09/11

Sub - Recoveries arising out of intensive examination conducted by Chief Technical
Examiner Organisation (CTED) of the commission

Instances have come to hotice that some orgamzations while notfying | effecting recoveries from the
conuractors bills indicate that the recoveries are consequent to the observations made by the CTEO,

1nﬂmm.umhemmdﬂn:dum¢mmmpﬂmlrhmﬂummwmﬂ
the contractor. Any endorsements that the recoveries are being made at the instance of = third party
could weaken the department's case during arbitration or court proceedings: Further, the
abservations | advice of the Cammission are required 1o be considered by the executing agencies in
torms of the contract and recoveries are to be enforead as admissible as per the conditions of the
contract. The organizationd ire advized that justification / reasons for recoveries in lino with contract
clautes should be recorded while notifying [ effecting recoveries from the contractors.

Itis requestisd that these instructions may be notified wo all concerned.

{Anil Singhal)
Chief Technical Examiner

To
All Chief Vigliance officers/Head: of srganisation
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Circular Mo, 12/10/11

Subjoct: Applicability of CVC's guidelines on post tender negotiations with regard to

projects funded by World Bank and other international funding agencies llle IMF, ADB etc.

Relarences have baen received soeking darification whether the Commission's guidelines cantamed

in Cireullar No_3{Vy/9%/9 dated st Octobar | %99 are binding even for the projects which are funded

by International funding agencies like World Barlk, ADB occ.

L Pars 1 of the Carnmission's Circular dated [*October 1999 is reproduced as under:-
‘it has been decided after dus consideration, that in-so for as the Warld Bank Projects ond other
[ntermational finding agencres such a1 IMF ADB etc are concerned, the deportment/ arganizations
have no other altemative but to go by the erfteria prescribed by the World Bank concerned
agencies and the Commission’s instructions would not be applicable specifically Lo these projects.
Howsver. the instructions of the CVC will be binding an purchases/uales made by the deportments
within the-country, The CVC s instructiom of |8/1 /98 will apply even they are mode with sotres
autside the country ond If they are within the budget provisions and normal aperations af the
Diepartrient/Orgonization.”

3 it is clarified that the Commission's guidalines would not be applicabls in projects funded by
the World Bank, ADB et if found to be i conflict with the applicable procureament rufes of

the funding agencies
4, This may be brought to the notice of all concerned 3

Voo Pl
{). Vinod Kumar)

Oificer on Special Duty

All Chief Vigilance Officers
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Circular No. 01/01/2012

Sub; Guidelines for compliance to Quality Requirements of e-Procuremant Systems.

Rel: Commission's Cireular No.23/06/01 0 dated 23/06/2010

Commission has besn advocating leveraging of technology for activities prone to corruption tnce
200 and oo of the prominent initiathees was adoption of e-procuremernt for goods, works and
services by all Mipistries/Departments/Organizations Commission advised all Organization: to énsure
security of this e-procurement systams and to get their system certified by Department of information
Technalogy (DIT)

2 DIT in turn requested ity sttached office STQC (Standardisation, Testing and Quality
Cartificats) Directorate (o estiblish necessary processes and systems to enable certification ol &
Procuremnnt systems. Accordingly, the guidelines prepared by STQC in chis regard approved and
natified by the DIT is available on egovstandards website [www egovstandards govin]. The guldelines
| are also available on Commission's website wwwiovemcin (ink-circular/instructios,) All the
Ministries/Departmants/Organkations are advised to usa these guidelines for compliance ro Quality

Requirements for cartlying the &-Procarement systams
e

{J. Vinod Kumar)
Officer on Special Duty
To
CVOs of all Ministries/Departments
CVOs of all Public Sector Enterprises
Vs of all Public Sector Banks/Insurance Companies and Organtzations

| =
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Circular No. 03/01/12

Sub: Consideration of Indian Agents.

Ref; Commission's Circuiar Mos. 1 2-02-6-CTE/SPI(1)-2 daced 7.01,2003 and 21.04.2004

The Commission has bean stressing on the feed for observing transparancy and ditermination of

prices in = fair market compatition while dealing with the tenders refating to procurement. The above

OMs were issued to reduce the possibility of collusion and cartelization among the bidders so that

compatitive fir market price of tha itemz of procurement can be datermined.

1. A number of references have besn racelved In the Commission citing certain spacific
siuazions and difficulbes being faced in dealing with tenders. Therelore, the matter has been
agiin examined by the Coammission.

3 In supersesaion to the earlier OMa dated 7.01 2003 and 1 1.04.2004. Commission has decided

that in all cases of procurement. the following guidelines may be followed:

a) in a tander, sither the Indian agent on behall of the Princlpal OEM or Principal/OEM
irsalf gz bid but bath eannat bid simultancolaly for the same iter/product in the
same tendar.

b} If an agent submits bid on behall of the PrincipalfOEM. the sume agent shall not
submit & bid on behall of anather Principal/CEM |n the same tender for the same
item/product.

The tendar conditions may be carafully prepared keaping n view the above guidelines,

The receipt of these guidelines may please be acknowledged shd circulated amangst the

concérnid officials fortheir information and guidance.
‘drn_._}k——-ﬂ-“-'
———

(J. Vinod Kumar)

Officer on Special Duty

To: All CVOs of Miniseries [ Departments [ PSUs [ Banks / nsurance Companies / Autonomeous
Organizations | Seclatles/ UT
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The Corruption Percepuons Index (CPI) tabla shows a countrys ranking and score, the
riumber of sunveys uted to determine the score, and the confidence range of the scoring,

The rank shows how one country compares 1o others inciuded in the index. The CPl score
indicates the percetved level - of public-sector corruption Incountry territary.

The CP1 iz based on independent survays. However, not all surveys include all countries: The
strveys wsed column fhdicates how many surveys were relled upon to determine the score
for that country.

The confidence mngs indicates the rellability of the CPl scores and tells us that allowing for a
margin of error; we can ba 90% confident that the oue score for this country lles within this
range

Cormuption Percaptions Index 201 | of score of the countries who tax best & worst are as
given balow. India ranks 91 out of | B2 nations.

Rank | Country/Territory | CP1201 | Score| Surveys Used | Confidence Range
| v Feazlund 9.5 4 9.4-95

9l India 3.l 13 2.9-313

182 Samalia 1.0 4 | 06-14

India's position consistently continues to deteriorate from Rank B4 with CP1 score of 3.4 in
P 2009 with confidence range 3.2-3.6
Source: Transparency Interrational

Wealth consiits not in having great postesnans, but in having few wants.
~EpleLerus
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